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PREFACE
el B 10 o 4 1 N e 5

The 2017 International Conference on Globalization of Law and Local Wisdom [IC-GLOW 2017)
UNS, held in Surakarta from Oktober 14-15 Oktober 2017, with an overacting conference theme of
“Globalization of Law and Local Wisdom™ This theme was developed due to law condition

nowadays that increasingly blurred in practice because there is a differences between state law and
International Liw,

This proceedings from the conference provides multiple meanings of the term sustainablility that
divided into four panels, namely National Law and Globalization; Local Wisdom and Bussiness Law
in An Era of Globalization ; Penal Law and Globalization: Istamic Law and Globalization. There were
two plenary sessions covering the difference areas of the conference | Prof, Dr. | Gusti Ayu Ketur
Rachml| Handayanl5S.H.M.M. [Universitas Sebelas Maret); Prof. Hikmahanto Juwana, S H. LLM._Ph.D
[Universitas Indonesia); Prof, David Keith Linnan (USC School of Law South California): Dr, Mohd
Igbal bin Abdul Wahab (International Islamic University Malaysia, Malaysia): Prof. Dr. Thomas
Schmitz [Universitit Gotimgen, Germany & the Hochschule des Bundes fidr difemaliche Verwaliung,
Brihl, Germany J; Prof. Seok Woo Lee {Inha University of Law South Korea); Prof, Dr. H. Abdul
Mohaimin bin Noordin Ayus (University lelam Sultan Shahrir Ali, Brunel Darossalam); Christoper
Cason, |D [Seattle Pacific, Wasingthon [C-US & Universitas [slam Indonesia, Indonesia).

These public talks, respectively, were wvery accesible to gemeral audlence. The conference
participants came from various background such as researcher, lecturer, practitioner, and college
students as well. The first day before conferenceprograme was started by a special gala dinner to
honor all of distinguished guests, Invitation, and participants.

The selected paper that were presented on the conference program formed the heart of the
conference and provide ample oppurtunity for disccusion. Of the total number of presented papers,
all papers that split into four panels sub theme are included in this proceedings. We would like to
thanks to the committee who were facing the challenge during the conference to achieve the aims of
the events. All in all, the 1C-GLOW 2017 was successful and we expect this proceeding could be
useful for eatire scholar.
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I‘.SL;I;:{; :1:“ FEH?I:I_*E{"TH'I: ON THE CASTRATION PUNISHMENT
PERPETRATORS OF SEXUAL VIOLENCE AGAINST
CHILDREN'

Desy Maryani
Lecturer of Law Faculty of Dehasen University Bengkulu and Student of Doctoral
Program of Faculty of Law of Diponegoro University, Semarang’
desymaryani | 9858 gmail com
Dewi Padusi Daeng Muri
Student of Doctoral Program of Faculty of Law of Diponcgoro University,

Semarang
dewiobi 74 mgmail com
Rindiana Larasatl
Student of Doctoral Program of Faculty of Law of Diponegoro University,
Semarang
] L. il.c

Abstract

The increasmg cases of sexunl violence that occurred today, from various cases of
sexual violence against children, indicate the need for special protechon for of
children as victims of sexual violence. The issusnce of Law No. 112016 as the
amendment to Law No. 352014 on Child Protection is a government effort o
reform the law which aims to guarantee the fullillment of children’s nghts in
order to grow, develop and participate optimally, according 1o the prestige and
dignity of humanity and get protection of any violence. The existence of this law
should prevent and minimize the sexual violence cases against children. However,
the government needs to re-examineg the provision of additional punishment which
is considered violating human rights and is not i accordance with Islamec
Shari‘a. The problem identifications raised and given the answers in this paper are
(1) How is the perspective of lslamic law on emasculated punishment for the
perpetrators  of sexual violence against children? and (2) How s the

implementation of the emasculited punishment for the perpetrators of sexual
violence against children in Indonesia ? The approach method used in this study

is the normative juridical approach, with secondary data as the source. The results
of this study showed that (1) the emasculated punishment violates the Islamic
Sharis. Therefore, it is forbidden for three reasons, namely: a) Islamic Sharia has
explicitly prohibited emasculated punishment without any dissenting opimon
(khilafiyah) among fugaha, b) Islamic Sharia has set penalty for perpetrators of
sexual violence that commits acts of obscenity and rape according to the detmils of
the action facts: therefore, it may not (haram) carry oul any kind of punishment
unless the provisions of Islamic Shania, ¢} the method of emasculated punishment
used was the chemical injection, Le. estrogen hormone i injected, i addition, it 15

'L embagaPengelola Dana Pendidikan (LPDP) as the spossor of this study
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emasculated punishiment for Wﬁf :

Kevwords: lslamic Law, Emasculated
vinlence

Punishment, Perpetratons of ey,

flture of the nation depends also on the good or the bad condition of the chily
mrlmmﬁmﬂmﬂdﬂﬁmwmllm“ﬂu
wm_”ﬂmmmwﬂgﬂ-ﬂmﬂﬂbﬂfﬂlﬂtﬂﬂm*i
treatise. Article 16 (3) General Declaration of Human Rights suggests thar he
farnily s the unity of the natural and fundsmental of socicty and is entitled 1o
protection by sockety and stale. The declaration s an mstrument of
intermational human nghts that is universal, m a sensc thateach night set forth
there in shall be spplicable 1o all mankind in the workl with no exception. In
Law No. 3591999 on Human Rights, 15 articks are formulated specifically
on the rights of children, since the law makers realize that children are
vulnerable to human nghts violahons This s i accordance with the
ratification of Convention on the Rights of the Chuld by Presidential Decree
No. 36/1990 on Ratification of the Convention on the Rights of the Child; by
doing o0, since 1990, Indonesia is legally bound o carry out the provisions
set forth in the Convention on the Rights of the Child”.

The comvention sets out the general pranciples of the protection of chibdren
namely. non-discrimination, the best interests of the child, children survival and
development. and sppreciation of children panticipation’. Despite the Child
Protection Act has been issied and until ot the moment, the well-being and

"Nasr Dyamsl, 20195, dnol Sulon Usruk Dilisbaen caaton
Pidama Amak (ULU-SPPA), Sear Geafika, Jakara Timer, p 18 Pesmbabanam UL Sivteny Perodilon

‘Rika Sarmwal., 1015, Hubsw Perfmdumgos gk I
ey Indimesia, Citrs Aditys Baktl
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@ e against children,

Cases of sex, : .
exunl abuse of children at this time, referred to

of sexyg) violenee that oceurregd m Z014-2016, such as
A LCage of Ag 24 va

children fiop

ars) u]tusﬁmmnrhu
sodomy. Sexyal

15 called sexual predator seeking

: violences committed by AC reached 73
people”,

Case of g man with initial MS{35
who was his niece”
€. Casge ofobsce

~year-old). He raped a 13-year-old girl

the perpetrator has committed obscenity 1o eight children, namely BS
(12), MMD (15), RR (15), RN (14), MIS (15), NSH (11), NK (13), FRH
(13)°

d. Cases of rape and murder of a gir] PNF {9-years-old). PNF was found
naked and Wrapped in a cardboard box in Kalideres, West Fakarta. From
the autopsy, PNF was died because of sexual violence. The sexual
Intercourse was done by violence and resulted in death’,

¢ Case of rape and murder of Yuyun (14), a resident of Kasie Kasubun
Village, Padang Ulak Tanding Sub-District, Rejang Lebong Regency,
Bengkulu. She was raped and then killed by 14 perpetrators”,

‘Reza Gunadha, Bocah Korban Sodomi Emon Kembali Bertambah Jadi 73 Chrung, Tribun
Jubar, (dinkses dari hitp:/www.tribunnews.comvregional/ 20140505 bocah-korban-sedomi-cmon.
kembali-bertambah-jadi-73-orang, Tanggal 16 September 2017, Pukul; 11:36 WIB) o 04

; I | Keponakan Berusia 13 Tabun Seorang Paman Masuk Bui,
fdinkh‘i?;iﬂl:ﬁp?ﬁfmgffmﬁﬁnﬂruﬁ?m’mlq[5-‘03-'!33']ﬁﬁﬂﬂctuhuhi.ﬂ-;-pf:nutrrn.H-Husia. I
ATubun. Seorang. Paman Masuk. Bui, Pada tangeal 16 S-tptl:ml-u'r 2017, Pukul: 1:1,3'1 WIB}

"Hendra Ciunawan, Bocah Disodomi Sebelum Cabuoli Knl!:lnnl_'!wnn !-'le.ul k.ens, Tf;hqm
Jukarta, (diskses dam:  hitpewwwinbunnews. com/metropolitu 20 |I5.1:|-_::; 11F ]:;LE“”“'N i
korban-iwan-lakukan-ritual-keris, PadaTanggal 16 Seprember 2017, Pukul: 134 [

'Eko Priliawito, Bayu Nugraha, Muhammad Iqbal, Fakta F:ml:_mlnufm& I_r.]-nilum liilml-;l;;ﬁuln
Jejak Agus Darmawan, Vivaco.id (diakses dori ]IHFHI'"I'I'I‘EI‘I'D.FIEM."HIhu.L.]U-tﬁﬂEw-i't;EMhm 2 : ?-
fukta-pembunuban-dalam-kardus-dan-jejak-agus-darmawan, Pada tangga Sep 207,
Pukul: 14:00 WIR) .

i i u ditangan 14 ABG Bengkulu,
{dinj,;::*“[inT:,-;Har;:j.;;ﬁ;ﬁ;mﬁ}hi{:m“ﬁﬂ?mfﬁlugivh.u.lus-kuma!inn-j-u}'unda—

tangan-14-abg-bengkulu, pada tanggal 16 September 2017, Pukul: 15:00 WIB)
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The determination of crim! |
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isste of objective setting [0 be ¢

] ; - t is directed to be ah

as measure the extent [0 which the types of puni 3hm=m‘

differentinte as well .
and “action” which have been established 5

both in the form of “criminal™ :
alicy to achieve the objectives effectively. Althougp

the stage of legislation p
criminal act is different, it is obvious dhy

the tyvpes of punishment for every
the imposition of punishments in eriminal law should remain oriented
towards the objective of sentences itself’. The castration punishment in the
perspective of Islamic law and positive law of Indonesia becomes a pros and
cons where there are different  opinionsarising arise in  the community

against the castration punishment.

B. DISCUSSION
1. Islamic Law Perspective on the Castration Punishment for the
Perpetrators of Sexual Violence Against Children

Islamic law constitutes the rules which are derived from the

teachings of Islam and commonly called “Sharia and Figh""", Penalties in

the Arabic term is often called wqubalr i.e.recompense form for a person

for his actions violating the provisions of “syara” appointed by God and

Islamic law | TR
W18 the realization of the objective of Islamic law itself,

namely the retaliation of ewvil, general and special prevention and
£nio ;

—

"M. Sotebuddin, 2003 gis
1 i ! TERT _'_i‘,_mjl.ﬂ D
dan fmplementasinva, Raja G am Hiker pig
“Departemen pgndﬁh: Tdﬂ Persudy, Jakana, p.7, it lde dasar Double Track svafen
Gramedia Pustaka Utama, lnkar';uﬂzm;;;' 2008, Kamns Boyay Bahasa Indonesia, Edisi IV Cet |
s resia, Edisi .
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. - 15 2 special term ip Indonesia, as a translation of al-

figh al-Islamy or in a4 m

£ OF M a particular contexy of the al-Sharia al-fslamy. In the

western  Ahdul Chaddir

example nowag

Ouda  saidthat  the most  concrete
a¥s 15 the number of parties that do not accept Islamic

law. They replace :
&Y replace it with positive laws that created by human kinds, In

fact, it is obliged 1q make Islamic law to regulate daily life", Instead, it is

torbidden 1o make non-Islamic law to regulate daily life. Fugaha also

agreed that any rule of positive law that is contrary to the principles
of Sharia is considered as g vanity law and is not obliged to obey it
Audah added whoever expressly rejects the existence of Islamic
criminal law, such as hand eyt punishment, gadzfpunishment, and
adultery punishment with the excuse of violating human rights, then
heis kafir. However, if it is not accepted with no reason that vou are
disobedient and deliberately reject the law of God, then he is
unjust, Meanwhile, if one does not accept the God's law because of

discrimination, then he is atheistic (fasik)"

That the legal norms must be fair is one of normative statements that
15 not always met because in practice, it is not uncommon that there is
law objectively considered unfair. Fair or unfair is essentially a moral
Judgment, and it is not just a legal judgment. Thus, in this case, it
becomes apparent that the norms of law and moral norms, though
necessary to be distinguished, are not two completely separate things
from one another. How can the relattonship between them be explained?
First, ifwe look at the rules of collective living as legal norms, it
becomes evident that the rules are also reflected in moral norms. In this
case, the moral norm becomes equal to the norm of law. For example: the

moral norm, for not doing the sexual violence against children, in many

Hakiirus Munajat, 2004, Dekonstruks! Hikum Pidana Islam, Logung, Yogyakarta, p. 39
" Abdul QodirAudah, AL-Tasyri Al-lina'l Al-lslami, Volume I1, p. TO7.
" Abdul OodirAudah, AL-Tasyri Al-Jina'l Al-Islami, Volume 1, p. 709,
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In Islamic Law, there is a book that is specifically to overcome
criminal acts called as fighfinavah which has a systematic and mog

detailed discussion, actual and accommodative because 1t always adjusyy

the existing [aw 15 an unjust Jay,

to the country.
Al-Shabuni said that Kharijites group believes that stoning
punishment does not represent Islamic sharia. They have three reasons

that are thought very weak, weaker than cobwebs'*.

. The stoning punishment is too sadistic. If it is prescribed by Islam, it
must be mentioned in the Quran. However, everyone knows that
there is not a single verse in the Qur’an that mentions stoming.

b. Adultery committed by the servant is punished with half of the
punishment of a free man, If what is divided into two is related to the
number of hundred times whip, it is no problem, However, if it is
related t the stoning that makes the perpetrators dead, it cannot be
divided into two, There can be no half-death penalty. Therefore, this
type of punishment is pop lawfully enforced for servants.

Because the punishmen; for the adulterer s general, the
specialization of punishment fop W

Qur'an,

2

—

“Muhsmmad Al Al-Shahyni "
p.2] e Rawa't” Al-Bayan § sugyie Ayat Al-Abkam min AlQur'in:
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Those three arguments of the Kharijites are opposed by
Ablusunnah. Their arguments are as follows
4. Stoning which is not mentioned in Qur'an does not mean it s not
regulated. Many provisions are not mentioned i the Qur'an, but
they are clearly described in the hadith, Do not forget, Allah has us
10 always follow and maplement all commands. Allah says:
whatever the Messenger hus given vou - take; and what he has

k forbicden voul = refrain from (Al-Hashr (59); 70 In addition, we also
y believe that all activities of the Prophet of Allah based on revelation,
[ as what Allah says:

FrF VNl . Bl S L

5 Nor does he speak from [his own] inclination It is not but a
i revelation revealed (Al-Najm (53): 3-4).

Therefore;, how they can think that stoning 15 not regulated by

Islam, if the Prophet had conducted it withhis friends. As for the role

and function of the Prophet of Allah 1s mentioned clearly in the Qur’an.

ey 2nfl 02 G W a2t BT Wl 0T et
LT -

_l" o

.-l-l:" ;l"

[We sent them] with clear proofs and written ordinances. And
We revealed to you the message that you may make clear to the
people what was sent down to them and that they might give thought

i
I
lr (Al-Nahl (16): 44)
) b. In contrast to the sioning which is not explicitly mentioned in
El the Qur'an, whip  punishment for  perpetrators  of  adultery
ghairumuhsoanjarimalis exphicitly confirmed in the Qur’an:
Ly Sieb ¥ 3o 2L G 25 O 1B T AT
Ui 525 55500 8L 0,08 8 o) 4 o 3 05
i bl o ko

137




funmarried] man found guilty of sey,
or i

gl W ;
ried] et wi

he redigion of Allai, {f you shoyjy

The [ummar

RIEREOnT .u‘ J ,‘ ” s ) i -JF [ ” I L [?ﬂ

i v '”-‘
not be taken by pity for them

Last Dav.
Fop s | r Ffﬂh Imd :;FE
hediove i A (24):2)

And let a group of the bef; ..

wittiess their punishment, (Al-Nur | :
The aforementioned verse does mot mention il
of lashes, but it also prohibits to be compassiond

- the Mush
addition, the execution process should be witnessed by e

create a deterrent effect and can be a valuable lesson.
The hadith which explains the sanction of exile as a complement of
the whip punishment are:
o3 53 Ll iy e 1 s it Jiy D A il -.pv“'J-*i'-"._.t 55
plb A B il Gy

From Zaid bin Khalid Al-Juhani, he asked, "I heard the Prophe;
ordered that adultery ghairumuhsonto be whipped a hundred times anel
exiled for one vear. " (Al-Bukhari)",

R G 5 Gl N it e B il
8o is it ather than the religion of Allah they desive. while to Him have

submitted [all] those within the heavens and earth, willingly or by
compulsion, and to Him they will be refurned.(Ali Imron: 83)

S T B8 R o s B AT

And whoever desires other than Istam as religion - pever will it be

accepted from him, and he, in the Hereafier, will be among the losers.
(Al Imron: 85) t

Referred to the elements Jarimah or crime, the main object of study

of fighjinayah can be divided nto 3 pargs'.




I} al-RUKN 1.
N ali-shar i ap fae.
£ Or forma| elements (elements stiting that a person
“an be expresseq 45 A pe

that CXpressly Prohibig
2) al-RUKN et -thtcacds

mﬂm““'”r.-ffrr'amm'mr crime if there are laws

and impaose Punishment to the criminal acts)

U material gle

ment 1.e. the element stating that a
PETson can he sente

nced if he'she re
(active iy
doing something),

" ally did jarimah or erime,
oth positive : _
i doing something) or negative (passive in
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clement i.e. the element stating that a
PETSOn can be blamed if he is not a m

under threat.

adman, underage children or

Those are the mam objects of the study of fighjinavah if it is

associated with elements of criminal offense or arkan al-fartma.

Meanwhile, if it s associated with discussion material, where it is
closely related 1o the material elements or RUKN al-madi, the
objects  of the study of fghjinayah  constitute  three  main

Issues farimahgisas, Jarimah hudud,  jarimah ta 'zir

Castration is a form of pumshment or action/treatment by
injecting antiandrogen drugs. such as medroxyprogesterone acetate
or cyproterone, i.e. drugs that can suppress the function of the
testosterone hormone. It is to lower the level of testosterone, the

; e 17
male hormone, which is responsible  for the emergence of libido'”

From the definition of operational variables and scope of the
study  described above, what is called castration punishment for
the perpetrators of sexual violence against the children in terms of

Islamic law 15 al ikhshaor castranon which means cutting two

testes (af khushyatain) or sometime combined with cutting the penis
(dzahar). Therefore, castration can be a testicular cutting, and this is
arar). *

the basic terms of the  castration, However, sometimes the
e

tration can be in the action of cutting testis and penis at the same
castra

T

ERn i “hal. diakses dani jumal dalam
: 2 uji Euforia Kebir, IWJ 17, :
0 s s oo 20103 iengu Efore Kebr i, pods Tzl 2 Sese
Jror. W
2017, Pukul 11:25 WIB)
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that produces testosterone, je.
urgery, the
testes. After the testes ane cul and removed through surgery g

is tied up and then stitched. By culting the testicles, it has men wil]
d at the same time will become permanently

thme. Castration aims 0 eliming

namely physical wi
is done by cutting the organ

lose sexual arouse an

barren.
astration does not cut the testis or penis

Meanwhile, hormonal ¢
instead, it injects hormone to the castrated person. There are two
methods of injection. Firstly,it injects the drugs that suppress the
production of testosterone. Injection 15 done repeatedly so that
testosterone seems lost. Secondly, the estrogen hormone is injected
to the castrated perpetrator; as a result, he has the physical
characteristics as female, The testosterone hormone will decrease

and sexual desire will also decrease.

It needs to note that according to the majority of Islamic
scholars, the castration sentence for perpetrators of sexual violence is
prohibited (haram). It is of course that the scholars did not
immediately 1ssue an instruction (farwa) without lengthy research
and discussion stage, instead they have precisely discussed and
examined it. Castration aims to eliminate lust and at the same time to
make barren. Islam does not justify the castration of man according
to the following hadiths:

Firstly, in the book of Al-Ahkam Al-Fighiyyah Al-Muta’alligah
bi Al Syahwat, Sheikh Adil Mathrudi saig:
“The scholars have agreed thyt he :

forbidden and is not allowed CAdil Mathrudi, Al-Ahkam Al
Fighiyvah Al Muta'alliqah bi Al-Shahwgr, p. 88)



factual -
Clittls o e : . ’
OF the Ahions, T!lcu.'lﬂ-ra.'_ w8 forbidden (haram) 10

implement 1y - '
PROVISIons of punishment outside the Islamic Sharia.

The unjaws : .
lawfiy) Prohibition implementing non-sharta laws IS as

Allah says:
A R K s i b 18 8 Y e O

"LII:!I'-L#JJMQ_’:JI&JJI;-I:_-'_I

i:,.m ;rmﬁu' @ helieving man or a befieving woman, when Allak and
] ¥ i fr-‘“"'*'”.‘a'f-_"" have decided o muatter, that they should {thereafier]
;;"_'“l' any choice about thei daffair. Amd whoever disabevy Allah and

X .f;-.m'.rmw N cerfadr iy straved into eloar srror “IALAhzab: 16)

The verse clearly forhids Muslims to make a new provision if
there is already a certain legal provision in Islamic Sharia, Therefore,
it is unlawful ta apply the law of castration for perpetratorsof
sexual violence, gs Islamic Shariak is already establishing the details

of specific punishment for perpetrators of sexual violence.

Third, the castration  methad used is the second injection
method, ie the ijection of the estrogen hormone. It is also
forbidden from the other side, as it results in castrated males have
female physical characteristics. Yet, Islam has forbidden men 1g
resemble women or vice wversa women resemble men. His
prohibition is the hadith narrated by [bnu Abbas RA-

G Sy ol S o e Ly e B e e
o e sl

“The RasulullahShallallahu ‘alaihiwasallam cursed the men who
resemble women and women who resembie men. " (Narrated by Al-
Bukhari no. 5885, 6834)
This Hadith forbids men act like women or women act like a
man. Therefore, the casmration method with estrogen hormone
injections to the men, the perpetrators of sexual violence s

forbidden, because it becomes an intercession (wasilal) for men
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gender (female). The ryje -

to resemible the opposite

jurisprudence (figh)says:
da gl 0 3 U gy

m misharromah.”

- [ I t-hﬂrﬂ
Al-Wasilahila a vid the haram is alse haram.

Meanmg: All intercession fowa
Hased on those three reasons, sentencing casiration for g,

perpetrators of sexual violence is haram.
Islamic Sharia hus already specified the details of certain punishmes

for the perpetrators of sexual violence who commit acts of sexual abyse
and rape. The details of the punishment for the perpetrators of sexyy)

violence are as follows:
I} If what the perpetrators of sexual violence do is committed

formication, the punishment will be the punishment for adultery (hog
azzina), i.e. stoning for a married person (muhishan) or whipped
hundred times if for unmarmied person (ghoiromuhshan),

2) If what the perpetrators of sexual violence do is committed
homosexual (/iwatk), then the punishment is death, nothing else.

3} If what the perpetrators of sexual violence do is committed is sexual
harassment (at faharusy al Jinsi) and there is no fornication or

homosexuality, the punishment is fa'sir,

The Implementation of castration punishment for the perpetrators of
sexual violence against children in Indonesia

Before discussing the implementation of the castration punishment,
the author firstly explains about the setting of the perpetrators of sexual
violence in the positive law of Indonesia,




the govemment to create a national legal system to be used to achieve the
| ideals nation and state goals'®.

I. National political law is the direction that must be taken in law
1ssuance and law enforcement as well as the efforts 1o make the law s a
|| process to achieve the aspirations and goals of the nation and state, legal
ideals and rules of law in Indonesia as contained 1 the Preamble of the
1945 Constitution of the Republic of Indonesta, which put the Pancasila
as the pohiical paradigm of law and is a platform for the Indonesian
people living together which are very diverse and remain tightly bound as
W united nation'”,

Sudartoviews that the politics of law is, first: the attempt to realize
H better rules according to circumstances and situations at a specific
time. Second: the policy of a country through the competent bodies o
B establish the desired rules that are supposed to be used to express what 1s
contained in society and to achieve what is aspired 10°",

Policies that have been recommended to be selected by policy
makers are not guarantee that such policies would succeed m its
implementation. There are many variables that influence the success of
policy implementation  cither individually or m groups or
institutions™. As the Pancasila country and upholds the values of
nationality and humanity, Indonesia has many regulations that expressly
provide child protection™, but the regulation has or hasn't provided
safeguards, that is still an issue.

The legal regulations for the perpetrators of sexual violence against
the children can be dentified as follows:

4. Article 289 - Article 296 of the Criminal Code

“SurjiproRaburdjo, 1991, Mubtukum, Cet 11, Citra Aditya Bukt, Bundung, p. 162-353
Ustahfud MD, 2006, MembangunPolitik ks MesvgobianKonssitusd, LPIES, Jakara, p
3031
| g, darto, 1981, Hukum dan Hikmt Pidona, Alumni, Bandung, p. 139
Y AG. Subarsono, Amalisa Kebijahon Publik Konsep, Teorl dun Aplikavi, Pustaka Pelujar,
Yogjakura, 2015, p. 7
UNasir Djamil, 2015 Anak Bukar Untuk Dilukum, Sinar Grifika, Jakana, p. 27
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 Law No. 23/2002 on Child Proteetion
il LW Lt -

icle 82
b Adtizle 1 8l ACE 1o Law No. 23/2002 on G

¢, LawNo. 352014 on Amendmen

Yeolechion 1
Protec [ af two [Lr‘[ﬂ.‘!l".."."ln ol LEW )

v article 81 is inserted Anj

{ -1
81A. Then Article 82 18 inserted one Article B2A.
punishment is stated in Article 1 (7).

lI_ | aw Hﬂ, |':f||'ﬁ' 0 'hE J"LIT'II.‘rlllll'IEﬂ

232002 on Child Protection, name!

The regulation of eastration
which savs:
Article 81
1) I addition to the perpeirator as referred to in paragraph (3), the
addition of 1/3 (one third) of the criminal penalty shall also EW’E
the perpetrator who has been convicted of a crime as referred I'.‘l
Article 761);
) In the case of criminal offenses as referred to in Article 76D, the
victims of more than 1 (one) person result in severe injury, memﬂ
Hlness, infectious disease, disruption or loss of reproductive
function, and/or death, the perpetrators are sentenced to death,
Iifetime, or imprisonment of at least 10 (ten) years and maximumnf
20 (twenty) years;
3) Toward the perpetrator as referred

o in paragraph (4) and paragraph
{3) may be subject to ; o

electronicdetector;, 0 T

Several  Governme
nt efforts 1 add =
ress sexual violence against

order to provide protection for
namely the promulgation ﬂfm

children, including legal reform in
children as victims of sexual violence
No.22/2002, Law No. 352014
Protection, Law No, 112018 stating the foabtat ) 1o
Perpetrators of sexual violence o Iu:tlﬂn pumshment for the
A was iss) cause of the

urrence of cases of sexyg) Violence apq; : m‘m"i mch_ g
alarming, so many cases pf sexual i ch:idrpu_ ' i.l .

Vi 3
have become 4 publie concern, i ol Children these ds



Th so i f , .
€ exislence of ihe castration Fuﬂiﬁhlnfnt seen from the point of

View of Pﬂli:ﬂsllﬂ whether it 15 contrary to the Second Amendment of the

1945 Constitution and Lyw No. 39/1999 on Human Rights stating that
“everyone has right to live™ (Article 28A Jo Amicle 28 paragraph (1) of
the 1945 Constitution ang Article 9 Paragraph | Jo Article 4 of the Law
of Human Rights); and “Everyone has the right to be free from forced
disappearances and disappearances of lives” { Article 33, paragraph 2 of
the Law of Human Rights). Regarding to the above matters, the
followings  may be expressed:

. Seen as a whole, Pancasila contains a balance value between one
precept o the others. However, if Pancasila is seen partially
(emphasizing on one of the precepts). there is an opinion which
states that castration punishment is against the Pancasila and some
state that it is not contrary to Pancasila. Therefore, the opinion that
rejects and accepts the castration punishment are both based on
Pancasila,

This can be seen in the study conducted by the Law Faculty of
Diponegoro University in collaboration with the Attorney General's
Office in 1981 stating that “there is a tendency among those who are
pros and cons to make Pancasila as*justification™",

b. Crminal type cannot be simply confronted diametrically with human
rights as well as the castraton punishment because in essence all
criminal types are aguinst human rights. This is equivalent 1o “the
right of personal freedom”™ (Article 4 of the Law of Human Rights)
or the “nght to freedom”™ (Preamble to the 1945 Constitution) which
cannot be diametrically confronted to “imprisonment” When it is
confromted diametrically, “the imprisonment™ is also contradictory to
the 1945 Constitution and the Law of Human Rights because the
imprisonment is essentially “deprivation of liberty™. Similarly, the
death penalty that in Article 6 paragraph (2) of the ICCPR states that

——

Bpardn Nawawi Aricl, 2015, Pidana Mati Perspektlf Global, Pembaharuan Hukum Pidumna
dan Alternati [Pidana Untik Koruptor, Pustakn Magister, Semarang, hal. 33
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the  death  penally 1% wtill possible forr “the megy

serious crime™. Therefore, the custrl ,
sexunl violence nguinst “h}ldraq.

jon punishment can pg

sentenced to the perpetritors i

ntenced !
since it is now a serious crime and what i% se {1

vislence dgmnst children 15 it arb

perpetrators of sexual | iy
punishment 1§ No Sentenged

granted 1o perpetrators, The castration
1o all perpetrators of sexual vielence against children but mm-
perpetrntors who meel the elements of the Law No. 172016 on Child

Protection,

There are pro-con responses aboul castration punishment, The
castration punishment chosen as the means of criminal policy (er
prevention policy), particularly in overcoming the sexual violence against
children throughthe smplementation of castration punishment ,;!‘_ _

reasonable action. The reasons can be;

w. seen from the point of eriminal law policy (penal policy):
Crime 5 included in eriminal policy areas. This is bound wiﬂ:g',e
broader policy, re. social policy which consists of social welfare
policy and social defense policy’” A type of crim{nﬂ '
sanctions (including castration punishment) used and chosenin the
penal policy is basically a part of the  eriminal  policyand su.'_'.ﬁ[ :
policy i.e. policies to achieve prosperity and  effort or policy to do
prevention and overcome the public protection, |
The direction of legal policy aims 1o make the law as a rule that 3
provides protection for the rights of citizens and ensure the life of the
future generations™. Therefore, the legal system practice in cach ;
country  cantinues to undergo mademization,




b, seen from the point of law reform efforts in Indonesia
Law reform efforts in Indonesia that have been initiated since
the issuance of the 1945 Constitution cannot be separated from the
foundation as well as national goals 1o be achieved as formulated 11
the preamble of 1945 Constitution” . Those national goals are set out

in the Fourth Paragraph of the preamble of 1945 Constitution
The formulation of the preamble of 1945 Constitution shows

two maun natienal goals, namely!
|. 1w protect the whole people of Indonesun

2. to advance general prosperity based on Pancasili

Therefore, there are two key words of the national goals,
namely *Public  Protection™/socinl  defense and  the  “Society
Wellare™/social welfare. National goals become the basis and purpose
of any legal reform effort, including the reform of criminal law, in this
case the purpose of crime prevention of sexual violence against children.

Sentencing the castration to the perpetrators of sexual violence
aganinst children will not only provide protection children who are the
victims of sexual violence but it will also give protection to the wider
community in order to live wanguilly, peaceful without any fear for
children. Reason for human rights and human dignity has always been a
consideration of castration punishment. However, it is necessary to note

that human rights  are not only human rights as human beings, but

human rights are rights in~ which society should be protected from th

perpetrators of sexual violence.

Sexual violence is seen as o crime that merely becomes a private
matter (victim). However, it should be used as a pubic cancem §ince it is
clearly a form of behavior that accentuate lust, revenge and the
superiority in which the most powerful one 15 entitled 1o sacnfice the

"Barda Nawawi Arief, 2015, Tufvan ot Pedoman Pemidanaan (Perspekny Penbiharsan
#WMMMMnSmp. M4
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‘ Kantjasungkana argucd that g,
others™. Correspondingly, Nusryahban i |

problem of rape or sexunl viplence coil no Jonger be wj‘: wied as a Problen
a social problem that is associated with

regarding to the protection agains
and human

among individuals, but it 15

human rights issues. especially

forms of torture.. violence, cruelty

3 ! ve become one of the
neglection™. Sexual violence and its treatment ha he

violence,

Violence often occurs against children, which can be d
dangerous and frightening children, Children who are victims of
suffer & Joss, either material or immaterial a5  emotional i
psychological shock that can uffect & child’s future life™. The cases of
sexual violence against children and even followed with murders are
demanding seriousness to protect children. Castration punishment fo
perpetrators of sexual violence against children is not arbitrarily m
to perpetrators. The punishment is not sentenced to all p:mmmqg
sexual violence against children but only for the perpetrators who meet
the elements in the Luw No. 1/22016 on Child Protection. In addition, itis

sentenced with caution and through the process of detection _;:r ;
medicine, in this case, thecastrationis only sentenced 1o the pﬂ'pemm
with above normal erection ability. It is useful to suppress sexual urges

and eliminate the erection ability, Therefore, legal policy is necessary o
address sexual violence against children, k-
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D. CONCLUSION

Based on th
e aforp : -
DTI.I'I'[IZJ'I[II.ZII'IEI.I [IIH{'U.FEI{IH, it can h.; comcloded thizit:

. The castrgsi
TOn pupis i1 !
punishmen violates Istamic low; thus, it is forbidden for
three Teasony, Rimg |y

2. Islamic Shap:. = :
Sharia has strongly forbidden he castration pumishment,

wWithout any  difference of

Gpimon {Khilafivah) WIMONE  juristy
Utegahey,

b, Islamic Sharia k
e Sharia has set the Punishment for pedophiles who commit

acts . : S :
of sexual abuse and rape which is in accordance with factual

details of actions, so it May not (haram) implement the penalty other

than the Provisions of the Islamic Sharia.

In case of the castration method, the method used is chemical

injection, i.e. estrogen hormone.lt is forbidden as it results in

castrated males will have female physical characteristics. However,

[slam has forbidden men resemble women, or vice versa women

resemble men,

2. The implementation of castration punishment for the perpetrators of
sexual violence against children in Indonesia has got pros and cons,
However, castration punishment is chosen as & means of crime
prevention policy, particularly in overcomin £ the sexual violence against
children. This punishment is sentenced with caution, and through the
process of detection of a medicine, in this case, the castration is only

sentenced to the perpetrators with above normal erection ability.
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